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RECENT CASES. Jjr 

Corporation— Organization — Liability of Stockholders as Co-part- 
ners— Slocum v. Head et al., 8i N. W. 673 (Wis.). — Defendants claim that 
they are a corporation, incorporated under Chapter 113, Laws of 1874, to carry 
on a general banking business. They had failed to comply with all the statu- 
tory requirements, but had by the manner in which they had carried on their 
business and by their intent become a corporation de facto. Plaintiff sues to 
recover a sum of money deposited with defendants, and seeks to hold the 
stockholders liable as co-partners on the ground that defendant's cashier had 
informed plaintiff that defendants were partners. Held, that on the evidence 
defendants were liable as partners. 

In general one who contracts with a corporation as such is estopped from 
denying its corporate existence, or the regularity of its organization. Amer. 
and Eng. Ency. of Law (old ed.)Vol. 4, p. 199; Johnson v. Gibson, 78 Ind. 282; 
Chubb v. Upton, 95 U. S. 666. But where plaintiff had dealt with an agent, 
and was apparently ignorant that the principals even claimed to be a corpora- 
tion, they were held liable as partners. Martin v. Fewell, 79 Mo. 401. 

Damages— Mental Anguish — Breach of Contract— Jones v. Texas and 
N. O. Ry. Co., 55 S. W. 371 (Tex.).— Plaintiff sued on a breach of contract for 
damages for mental suffering and loss of time sustained by reason of defend- 
ant's agent's negligence in not stopping a train. Held, he could not recover, 
his anxiety and circumstances not being known to the station agent. 

Some courts have held that damages for mental anguish cannot be recov- 
ered unless connected with bodily pain. Tripp v. St. Louis, etc.,Ry. Co., 74 
Mo. 147; Spohn v. Missouri Pac. Ry. Co., 116 Mo. 617. Others, and this seems 
the better rule, hold that mental suffering, though not sufficient per se to sup- 
port an action, may constitute an element of damages when it results from an 
injury sufficient to give rise to an action. Stretry v. Chicago, etc., Ry. Co., 73 
Wis. 147; Missouri Pac. Ry. Co. v. Kaiser, 82 Tex. 144; Sedgwick on Dam- 
ages, § 44. There seems to have been a sufficient injury in this case to give 
rise to an action, since for a failure to carry, a passenger can recover for the 
actual loss sustained by him Indianapolis, etc., Ry. Co. v. Birney, 71 111. 391; 
But the courts have always held that only such damages for a breach of con- 
tract are recoverable as are reasonably within the contemplation of the parties 
when the contract was entered into. Burton v. Pinkerton, L. R. 2 Exch. 340; 
Walrath v. Whittekind, 26 Kan. 482. The station agent not being informed 
by the plaintiff that it was necessary for him to take that train, or what dam- 
ages he would sustain if he did not take it, the court properly held that there 
could be no recovery for mental suffering incurred by the agent's ignorance. 

Duress— Avoidance of Contracts— Jaeger v. Koenig, 62 N. Y., Sup. 
803. — Where plaintiff paid money to defendant equal in amount to a sum stolen 
by her husband under threat of prosecution in case of non-payment, held, 
duress, and money so paid recoverable. See discussion of Bank v. Cox, imme- 
diately following. 

Duress— Mortgages — National Bank of Republic of New York v. Cox, 
62 N. Y., Sup. 314.— Action brought to foreclose a mortgage alleged to have 
been made by defendant. Defendant's son had forged checks on plaintiff 
bank, using name of one Minor. Minor had sued bank to recover amount of 
forged checks. Defendant claims that she was induced to execute the mort- 
gage by promises that the bank and Minor would not prosecute her son if she 
executed the mortgage. These promises and threats were made to her before 
one Fisher, who claimed that he had made the arrangements with the bank 
and Minor. Held, that mortgage was executed under duress and was void- 
able, though the bank had never authorized the statements. 
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This case resembles Jager v. Koenig, just preceding, and both together 
would seem to clearly settle the present law of New York on the subject of 
duress. Whether it is duressor minus to threaten to do what one has a legal 
right to do, namely, to prosecute for a criminal act, is not definitely settled by 
the decisions. On the one hand some jurisdictions hold that threats to coerce 
the undoing of an act of which the party has been guilty are not threats of 
unlawful imprisonment. Cf. Thorn v. Pin/sham, 84 Me. 103; Knapp v. Hyde, 
60 Barb. (N. Y.) 80. Other jurisdictions, however, hold that such threat is of 
unlawful imprisonment when made for the sole purpose of inducing the exe- 
cution of a contract or conveyance, even though the party was guilty of the 
charge for which prosecution was threatened. Cf. Morse v. Woodworth, 155 
Mass. 235. This is also the later view of the New York courts. Cf. Schoener 
v. Tissner, 107 N. Y. 111; Adams v. Bank, 116 N. Y. 606; /aeger v. Koenig, 
62 N. Y., Sup. 803, supra. 

Eminent Domain— Improvements on Right of Way— St. Louis K. & S. 
W. R. Co. v. Tryce et al., 59 Pac. io4o(Kan.). — A railroad company obtained 
deeds for mortgaged land and built its road thereon. The mortage being 
foreclosed, the railroad company instituted condemnation proceedings against 
the new owner. Held, that improvements placed upon the land by the rail- 
road and necessary to the operation of the road, are trade fixtures and not 
accessories of the land to which they are attached, and are not to be recovered 
for when the land is condemned. 

This case overrules Briggs v. Railroad Co., 43 Pac. 1131, 56 Kan. 526,. 
which held that the improvements became real property and might be recovered 
for by the owner of the land when condemned by the railroad. The result 
reached in the present case undoubtedly accords with the weight of authority 
as to what may be recovered for. Am. Eng. Ency. of Law (2d ed.) 10-1159; 
Ellis v. Rock Island, etc., R. Co., 125 111. 82, and cases cited in opinion under 
review. The difficulty of the courts in reaching this result has been in deter- 
mining the character of the improvements. The road-bed, rails, depots, etc., 
were held real property in Farmers' Loan and Trust Co. v. Hendrickson, 25 
Barb. 493; personal chattels, in Albion River R. Co. v. Hesser, 48 Cal. 435. 
This opinion and Nortkern Cent. R. Co. v. Canton Co., 30 Md. 347, solve this 
difficulty by classing them as trade fixtures. 

Evidence — Admission — Reversible Error — Drury v. Territory, 60 Pac. 
101 (Okla.), — Held, where illegal and incompetent evidence has been permitted 
to go to the jury and subsequently they are directed to disregard it, if the illegal 
evidence were of such a character as would ordinarily create such a prejudice 
against the defendant as was reasonably calculated to make a fixed impression 
on the minds of the jury, and influence their verdict, and the court is unable 
to say, on an examination of the whole case, that such evidence did not affect 
the verdict, there is reversible error. 

This is a modification of the rule laid down in Pa. Co. v. Roy, 102 U. S. 
451, that a subsequent withdrawal from the jury cancels the admission of 
improper evidence. Throckmorton v. Holt, 12 App. D. C. 451. The rule is 
well established in the United States Courts. The jury are presumed to fol- 
low the instruction of the court and disregard improper evidence. Anthony v. 
Travis, 148 Mass. 513; Smith v. Whitman, 6 Allen 502. The rule of this case 
is substantially in accord with IVersebe-v. Broadway &* S. A. R. Co., 1 Misc. 
Rep. (N. Y.), 472; City of Chicago v. Brennan, 61 111. App. 247; Taylor v. 
Adams, 94 Mich. 106. See also Enc. PI. &* Prac. 2-560. 

Evidence — Exclamations of Pain — Admissibility— Jackson v. Missouri 
K. &. T. Ry. Co. 55 S. W. 376 (Texas). — Plaintiff having been injured while 
working in a sand pit, through the negligence of the defendant, sought to 
introduce evidence of his exclamations of pain uttered after suit had been 
brought. Held, they were admissible. 



